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The Fundamentals of Purchasing 
Fundamental #1


The Purchasing Agent

The Law—N.J.S.A. 18A:18A-2(b)


The Purchasing Agent is the 
· Secretary

· Business Administrator

· Business Manager
Authority, Duties and Responsibilities

Purchasing agent has the authority, responsibility and accountability for the purchasing activity of the board of education.
Powers of Purchasing Agent

· Prepares Bid Advertisements
· Advertises for Bids

· Receives Bids

· Awards Contracts—less than bid threshold—18A:18A-3(a)
· Awards Contracts after soliciting quotations—18A:18A-37(a)
Number One Power of the Purchasing Agent

· Issues Purchase Orders—18A:18A-2(v)

“A purchase order means a document issued by the Purchasing Agent authorizing (not confirming) a purchasing transaction with a vendor…”
Only the Purchasing Agent of the school district is authorized by law to purchase on behalf of the school district.
The Fundamentals of Purchasing 

Fundamental #2

The Law and Code

Public School Contracts Law (PSCL) N.J.S.A. 18A:18A-1 et seq.
The Public School Contracts Law provides to the Purchasing Agent the laws that must be followed when procuring goods and services for the school district.

Administrative Code

The following New Jersey Administrative Codes provide to the Purchasing Agent legal support, guidance and further explanation to ensure compliance with the Public School Contracts Law:

· N.J.A.C. 5:34-1 et seq*.—Department of Community Affairs—Division of Local Government Services
     The rules have been reviewed and approved by the Commissioner of Education.

· N.J.A.C. 6A:23A-1 et seq.—Accountability Regulations

· N.J.A.C. 6A:26-1 et seq.—Educational Facilities

*This administrative code supports the Public School Contracts Law.
Other Legal Citations of Interest Pertaining to Purchasing

Item







Citation
Affirmative Action Requirements



N.J.S.A 10:5-31 et seq.

Business Registration Certification


N.J.S.A. 52:32-44
Contractor’s Registration




N.J.S.A 34:11-56.48

Expenditure Notification—State Comptroller

N.J.S.A. 52:15C-10

Federal Funds—Procurement 



EDGAR 80.36 (Through 6/30/15)
Federal Funds—Procurement



2 CFR Part 200 (Start 7/1/15)
Federal Funds—National School Lunch


7 CFR 210.21

Political Contribution Disclosure



N.J.S.A. 19:44A-20.13(a)









N.J.S.A. 53:34-25

Prompt Payment Law—Construction Contracts

N.J.S.A. 2A:30A-1 et seq. 

Shared Services Agreements



N.J.S.A. 40A:65-1 et seq.
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	Statute
	Code/LFN/Other Resource
	Book

	Affirmative Action; Contract Compliance
  Equal Employment Opportunities in Public Contracts
	10:5-31 et seq.
	Public Contracts EEO Compliance Handbook 12/11             LFN   2008-15
17:27-1 et seq.,       LFN 2005-15
	 

	Aggregate; Definition
	 
	5:34-1.2
	 

	Aggregate; Determination of
	18A:18A-2(l) def.
	5:34-8.2 et seq. 
	p.15-17

	Aggregate; Vendor Amount Not Determining Factor
	 
	5:34-8.2(c)(2)ii3,4
	 

	Aggregate Estimates--Incorrect Four (4) Situations
	 
	5:34-8.3 and 5:34 -- Appendix A
	p.17

	Americans with Disabilities
	42 U.S.C. S121 01 et seq.
	 
	 

	Auctions, Online Disposal of Surplus Property
	 
	LFN-2008-09; LFN 2008-21
	 

	Bids; Bidding - Materials; Goods; Services
	 
	p.42-45

	    Addenda to Bids (7 days)
	18A:18A-21(c,d)
	 
	 

	    Advertisements (10 days)
	18A:18A-21 (a, b)
	 
	p.59

	    Affirmative Action Requirements
	10:5-31 et seq.
	Public Contracts EEO Compliance Handbook 12/11                           LFN    2008-15
17:27-1 et seq.,   LFN 2005-15
	 

	    Annual Bids; Determination of Aggregation
	18A:18A-9
	5:34-8.2(c)(1)
	 

	    Attorney General; County Prosecutor Notified
	18A18A-5(d)
	 
	 

	    Bid Acceptance Dates (No Bid Mondays)
	18A:18A-21(a)
	LFN 2013-1
	 

	    Bid Guarantee (Bid Bond)
	18A:18A-24
	6A:23A-21.2
	p.47-48

	    Bid Prices too High or No Bids Received  (Combination)
	18A:18A-5(c)
	 
	 

	    Bid - Required to 
	18A:18A-4(a)
	 
	p.15

	    Bid Specifications (Restrictions)
	18A:18A-15
	 
	p.43-45

	    Bid Threshold
	18A:18A-2(m) def.  18A:18A:3(a) (b)
	5:34-5.(4) (Increasing)
LFN 2010-13
	p.18

	    Brand Name or Equivalent
	18A:18A-15(d)
	5:34-9.2
	p.44

	    Business Registration Certification 
          Contract Language 
	52:32-44
	LFN 2004-17  2007-11(G)
        2004-24
        2005-12
	 

	    Cancellation or postponement of receipt
        of bids, competitive contracting, RFP's 
	 
	5:34-9.3
LFN 2009-1
	p.57-58
p.60-61


	 

	Statute
	Code/LFN/Other Resource
	Book

	    Certificate of Surety
	18A:18A-25
	6A:23A-21.2
	p.48

	    Challenge to Bid Specifications (3 days)
	18A:18A-15(e)
	 
	p.55-56

	    Cost Estimate of Project - 
            Required prior to advertising
	18A:18A-5(c)(2)
	 
	 

	    Equal Prices; Bids
	18A:18A-37(d)
	 
	p.77

	    Exceptions to Bidding -- List
	18A:18A-5(a)(b)
	 
	p.19-20

	    Exclusions of Bidders
	18A:18A-15 (a-e)
	 
	 

	    False Material Representation
	2C:21-34-97(b)
	 
	 

	    Iran Financial Disclosure 
	18A:18A-49.4 
 52:32-55 et seq.
	 
	 

	    Labor and Material Bond
	 
	 
	p.49

	    Lowest Price (def)
	18A:18A-2(s)
	 
	p.77

	    Lowest Responsible Bidder (def)
	18A:18A-2(t)
	5:34-1.2
	 

	    Lowest Responsible Bidder (Award)
	18A:18A-4(a)
	 
	 

	    No Bids Received
	18A:18A-5(c)
	 
	 

	    Non-Collusion Affidavit
	2A:93-6 / 52:34-15
	 
	 

	    Non-Responsive 
	18A:18A-2(y)
	 
	 

	    Performance Bond
	2A:44-143 et seq.
	6A:23A-21.2
	p.48

	    Political Contribution Disclosure Form
      Chapter 271 -- Required With Bid
	 
	6A:23A-6.3 
LFN 2010-3(H)
	 

	    Political Contribution Disclosure Statement
      Chapter 271 ($50,000)   (Pay to Play)
	19:44A-20.13(3a)
	LFN 2006-3  2007-11      2010-03
        2006-7  2007-12
	 

	    Pre-Bid Meetings; Mandatory (Not Permitted)
	 
	LFN 2009-11 - page 3
	 

	    Prior Negative Experience
	18A:18A-4(a)(b)(c)
	 
	 

	    Receipt; Announcement of Bids/Bid Prices
	18A:18A-21(b), 2(b)
	 
	p.75

	    Renewal Clause in Bid Package
	18A:18A-15(e)
	 
	p.45

	    Rejection of All Bids
	18A:18A-22
	 
	p.78-79

	    Right to Know (Worker/Community)
	34A:5A-l et seq.
	 
	 

	    Specifications – (Free, Open, Competitive)
	18A:18A-15
	 
	 

	    Stockholder’s Disclosure/Corp. Ownership
	52:25-24.2
	 
	 

	    Time to Make Award (60 days)
	18A:18A-36(a)
	6A:26-4.8(b)   60 days receipt of bids

	 

	 

	Statute
	Code/LFN/Other Resource
	Book

	Bids; Bidding - Public Works/Construction Bids/Quotes

	    Addenda to Bids
	18A:18A-21(c,d)
	 
	 

	    Advertise for Work 
	18A:18A-18(b)
	 
	 

	    Advertisements (10 days)
	18A:18A-21 (a, b)
	 
	p.59

	    Affirmative Action Requirements
	10:5-31 et seq.
	Public Contracts EEO Compliance Handbook 12/11
17:27-1.1,  LFN 2005-15
	p. 73-74

	    American Goods
	18A:18A-20
	 
	 

	    Americans with Disabilities
	42 U.S.C.  S121 01 et seq.
	 
	 

	    Authorization to Proceed Work
	18A:18A-36(b)
	 
	p.87

	    Award of Contract
	18A:18A-18(c)
	 
	 

	    Award of Contracts; Construction
	18A:18A-18(a)
	 
	p.77-78

	    Bid Guarantee (Bid Bond)
	18A:18A-24
	6A:23A-21.2
	p.47-48

	    Bid Prices too High
	18A:18A-5(c)
	 
	 

	    Bid Specifications (Restrictions)
	18A:18A-15
	 
	p.43-45

	    Bid Specifications -- State Approval
	18A:18A-16
	 
	 

	    Brand Name or Equivalent
	18A:18A-15(d)
	5:34-9.2
	p.44

	    Business Registration Contract Language
	52:32-44
	See LFN's
	p.71-72

	    Certificate of Surety
	18A:18A-25
	6A:23A-21.2
	p.48

	    Challenge to Bid Specifications (3 days)
	18A:18A-15(e)
	 
	p.55-56

	    Change Orders; Capital Projects
	 
	 
	 

	       Board Approval
	 
	6A:26-4.9(a)(1)
	 

	       Division of Finance
	 
	6A:26-4.9(a)(2)
	 

	    Change Orders; School Facilities Project
        5% Contingency
	 
	6A:26-4.8(c)
	 

	    Classification of Bidders
	 
	 
	p.66-69

	       Bidders must be classified ($20,000)
	18A:18A-26, 27
	 
	 

	       Prequalification Affidavit
	18A:18A-32
	 
	 

	    Contractor's Performance  Report
	18A:18A-15
	 
	 

	    Contractor Registration; Public Works ($2,000)
	34:11-56.48 et seq.
	LFN 2004-9
	p.70-71

	    Contingency (5%)--Capital Projects
	 
	6A:26-4.8(c)
	 

	    Cost Estimate of Project - Required prior to 
        advertising
	18A:18A-5(c)(2)
	 
	 

	 
	Statute
	Code/LFN/Other Resource
	Book

	    Debarred Contractors
	34:11-56.38; 18A:18A-4(b)(4); 2 CFR 200.212                                  
	17:19-3.2, LFN 2007-12
SAM Exclusion—Federal 
	 

	    Equal Prices; Bids
	18A:18A-37(d)
	 
	p.77

	    Equipment Certification
	18A:18A-23
	 
	p.46

	    False Material Representation
	2C:21-34-97(b)
	 
	 

	    Four primes / general construction
	18A:18A-18(a)
	 
	p.64

	    Handicapped Persons; Facilities for
	18A:18A-17
	 
	 


18A:18A-49.4 

	52:32-55 et seq. 
	 
	 
	

	    Liquidated Damages
	18A:18A-41/ 18A:18A-19
	 
	p.96

	    Non-Collusion Affidavit
	2A:93-6 / 52:34-15
	 
	 

	    Notice of Classification
	18A:18A-27 et seq. 52:35-1
	 
	 

	    Number of Working Days
	18A:18A-19
	 
	 

	    Partial Payments
	18A:18A-40.1
	 
	 

	    Performance Bond 
	2A:44-143 et seq.
	 
	 

	    Plans; Separate for Work; Bids
	18A:18A-18
	 
	 

	    Political Contribution Disclosure Statement
         Chapter 271 ($50,000) 
	19:44A-20.13(3a)
	LFN 2006-3   2007-11
        2006-7   2007-12
	 

	    Political Contribution Disclosure Form
      Chapter 271 -- Required With Bid
	 
	6A:23A-6.3
LFN  2010-3
	 

	    Pre-Bid Meetings; Mandatory (Not Permitted)
	 
	LFN 2009-11 - page 3
	 

	    Prequalification Affidavit / Process
	18A:18A-32; 18A:7G-34
	 
	 

	    Prequalification of Construction Mgt. Services
	18A:18A-27.1
	 
	 

	    Prevailing Wages
	34:11-56.25 et seq.
	LFN 2007-12
	p.69-70

	       Certified Payrolls
	 
	6A:26-4.7(c)
	 

	       Contracts Exceed $2,000
	34:11-56.26 (11) (b)
	12:60-8.1,  LFN 2010-3
	 

	       School Facilities Projects
	18A:7G-23
	 
	 

	        Private  Contract (Leased Properties)
	18A:20-4.3, 4.4, 4.5
	LFN 2007-12
	 

	    Prompt Payment -- Construction Projects
	2A:30A-1 et seq.
	LNF 2006-21
	p.98-99

	    Public Works (definition)
	18A:18A-2(z)
	5:34-1.2
	 

	    Receipt; Announcement of Bids/Bid Prices
	18A:18A-21(b), 2(b)
	 
	p.75

	    Renewal Clause in Bid Package
	18A:18A-15(e)
	 
	p.45

	 
	Statute
	Code/LFN/Other Resource
	Book

	    Residency Requirement -- Prohibited
	18A:18A-15(b)
	 
	 

	    Retainage (5%) (2%)
	18A:18A-40.3
	 
	 

	    Return of Deposit for Plans
	18A:18A-36(b)
	 
	 

	    Separate Plans
	18A:18A-18(a)
	 
	 

	    Specifications – (Free, Open, Competitive)
	18A:18A-15
	 
	 

	    State Supported Projects -- Non Authority
         Certification of Contract Award
         Project File -- Bids and Awards
	 
	
6A:26-4.7(c)(1-3)
6A:26-4.7(a)(4)
	 

	    Stockholder’s Disclosure/Corp. Ownership
	52:25-24.2
	 
	 

	    Subcontractors; List of Four Primes
	18A:18A-18(b)
	 
	p.64

	    Total Amount of Uncompleted Contracts
	 
	17:19-2.12 / 2.13
	 

	Board of Education
	18A:18A-2(a)
	 
	 

	Business Registration Certificate
	52:32-44
	LFN 2004-17  2007-11(G)
        2004-24
        2005-12
        2010-4
	 

	Business Registration Certificate Language
	52:32-44
	 
	 

	Books, Magazines, Tapes, DVD's
  must be educational
	 
	6A:23A-9.3(c)(13)
	 

	Change Orders
	 
	 
	p.104-107

	     Capital Projects -- Non Authority Projects
	 
	6A:26-4.9
	 

	     Capital Projects -- Authority Projects
	 
	6A:26-4.10
	 

	     Professional Services; EUS
	 
	6A:23A-21.1(e)
	 

	     Work; Service; Materials and Supplies
	 
	6A:23A-21.1(d)
	 

	Competitive Contracting 
	18A:18A-4.1
	5:34-4.1 et seq.
	p.13

	      Administration of Process
     (QPA, SBA or Board Attorney)
	18A:18A-4.3(b)
	5:34-4.1
	 

	      Acceptance Dates (No Bid Mondays)
	18A:18A-21
	LFN 2011-38
	p.30-34

	      Contract Limit (5 years)
	18A:18A-4.2
	 
	p.102

	      Definition
	18A:18A-2(p)
	 
	 

	      Disqualification of Vendor
	18A:18A-4.5(b)
	 
	 

	      Documentation Needed--Competitive Contracting
	18A:18A-4.4
	 
	 

	 
	Statute
	Code/LFN/Other Resource
	Book

	      Employees Must be Notified
	18A:18A-4.5(c)
	 
	

	      Evaluation (RFPs) -- Competitive Contracting
	 
	5:34-4.2(a)
	

	      Evaluations of Proposals Legal Requirements
	18A:18A-4.5(d)
	LFN 2010-9 State Comptroller /
5:34-4.2
	p.80-81

	           Administrative Process
	 
	5:34-4.3(c)
	 

	           Evaluation Committee -- Conflict of Interest
	 
	5:34-4.3(e)(f)
	 

	      Examples of Use
	18A:18A-4.1(a-k)
	LFN 2010-3
	 

	      Notice of Award (Newspaper)
	18A:18A-4.5(g)
	 
	p.86-87


5:34-4.1 - 4.5,

	LFN 2010-9 State Comptroller
	 

	      Report to the Board
	18A:18A-4-5(f)
	 
	p.80-81

	     Twenty(20) Days from Advertisement; Public   

         Notice
	18A:18A-4-5(a)
	LFN 2010-3
	p.57

	Concession
	 

	    Competitive Contracting
	18A:18A-4.1(j)
	 
	p.32-34

	    Definition
	18A:18A-2(aa) (dd)
	5:34-9.4
5:34-1.2
	p.41-42

	    Examples of Concessions
	 
	5:34-9.4(b)
	 

	    Procurement Process
	 
	5:34-9.4(d-f)
	 

	Construction Management Services 
	18A:18A-27.1; 18A:7G-33
	DLGS Handout
	 

	Contract (def.)
	18A:18A-2(n)
	5:34-1.2
	 

	Contract Year
	18A:18A:2(o)
	5:34-1.2
	 

	Contracts
	 

	    Architect; Engineer Contracts
	18A:18A-4.2(k)
	 
	 

	    Availability of Funds Clause (multi-year)
	18A:18A-42
	5:34-3.3(d)
	p.102

	    Award of Contracts Board
	18A:18A-4(a)
	 
	 

	    Award of Contracts Board – Public Works
	18A:18A-18(a)
	 
	p.77-78

	    Award of Contract--Prohibited (Pay to Play)
      Vendor Contribution to Board Members
	 
	6A:23A-6.3(a)(2)
	 

	    Award of Contract -- Purchasing Agent
	18A:18A-2(b); 18A:18A-3(a)
	 
	 

	    Contracts Not to be Divided; Prohibited
	18A:18A-8
	 
	p.15

	 
	Statute


	Code/LFN/Other Resource
	Book

	    Exceeding the Bid Threshold
	18A:18A-5; 18A:18A-4(a)
	
	

	    Execution of (21 Days)
	18A:18A-36(b)
	 
	p.96

	    Federal Education Funds; Using  
         Competitive Procurement Required
	2 CFR Part 200 et seq.
	LFN 2010-3—Guidance only
	 

	    Length of (24 months/12 months)
	18A:18A-42; 18A:18A-3(b)
	 
	p.100

	    Less than the Bid Threshold
	18A:18A-3
18A:18A-3(a)
18A:18A-37(a)
	 
	 

	    Multiyear/Contract Periods
	18A:18A-42 
	5:34-8.1(a)(b)
	p.101-102

	    Multiyear Contracts: Subject to Bid
       (cumulative amount)
	 
	5:34-3.2(a)
5:34-8.1(a)(b)
	 

	    Negotiated Contracts
	18A:18A-5(c)
	 
	 

	    Non-Listed Services -- Apply to NJDLGS
	 
	5:34-4.4
	 

	    Opening; Evaluating (RFPs) Competitive Contract
	 
	5:34-4.3(a-f)
	 

	    Rejection of Proposals (18A:18A-22)
	18A:18A-4.5(d)
	 
	 

	    Renewal  (Extension) of Contracts  (Services Only)   
	18A:18A-42
	5:34-8.1 (b)
	p.102-103

	    Renewal of Contract (cannot exceed bid threshold)
	 
	5:34-8.1(b)
	 

	    Renewal of Contracts -- Iran Disclosure Form   Required
	18A:18A-49.4 
 52:32-37
	 
	 

	    Time Period to Award Contract (60) Days
	18A:18A-36(a)
	6A:26-4.8 (b) 
	p.85-86

	    Writing; must be in
	18A:18A-40
	 
	p.101

	Contracting Unit; Governing Body Definition
	 
	5:34-1.2,  LFN 2010-3
	 

	Contributions to Board Members
	 
	6A:23A-6.3
	 

	Cost Estimate - Required Prior to Advertising
	18A:18A-5(c)(2)
	 
	 

	Credit Cards -- Prohibited
	 
	Annual Audit Program Page  I-5.9
	 

	Debarred, Suspended Bidders; Contractors
	 
	 
	 

	     Considered "prior negative experience" indicator
	18A:18A-4(b)(4)
	 
	 

	     Public Hearing not needed to disqualify
	18A:18A-4(c)(5)
	 
	 

	Designee, Duly Authorized Purchasing
	 
	5:34-9.5(e)
	 

	Definitions; Public School Contracts Law
	18A:18A-2
	5:34-1.2
	 

	District 
	18A:18A-2(d)
	 
	 

	 
	Statute
	Code/LFN/Other Resource
	Book

	Emergency Contracts 


	    Definition:  Emergency
	18A:18A-7
	 
	 

	    Definition:  Emergent Condition
	 
	6A:26-1.2
	 

	    Notification--County Superintendent
	 
	5:34-6.1(a)(2) (3 days)
	 

	    Procedures
	18A:18A-7(a-d)
	5:34-6.1 et seq.
	p.25-26

	Energy Savings Improvement Program
	18A:18A-4.6
	LFN 2009-11 - page 3
	 

	Expenditure Notification -- State Comptroller
  $2.0 million with 20 days
	52:15C-10
	OSC Letter 5/7/08
	 

	Expenditure Notification -- State Comptroller
  $10.0 million 30 days Prior to Bid
	52:15C-10
	OSC Letter 5/7/08
	 

	Extraordinary Unspecifiable Services  (EUS)
	 

	    Award of Contract
	18A:18A-37 (a) (b)
	5:34-2.3(a)
	 

	    Cannot use EUS for Listed Services
	18A:18A-4.1
	 
	 

	    Certification Required (form on NJDLGS web site)
	 
	5:34-2.3(b)
	 

	    Definition
	18A:18A-2(g)
	5:34-1.2
	 

	    Exception to Bidding
	18A:18A-5(a)(2)
	 
	 

	    Notice of Award; Public Notice
	18A:18A-5(a)(2)
	5:34-2.3(c), LFN 2010-3
5:34-9.5 (c)
	p.86-87

	    Quotation EUS (excess of bid threshold)
	18A:18A-37(b)
	5:34-2.3(a)
	 

	    Requirements Limiting Use
	 
	5:34-2.2
	 

	    Use of EUS; Types of Services -- Including Insurance/Insurance Consulting Services
	 
	5:34-2.1,  LFN AU 2002-2
	p.21-23

	False Material Representation
	2C:21-34-97(b)
	 
	 

	Federal Funds -- Procurement
	 
	 
	 

	    Goods & Services; Public Works
	2 CFR Part 200 et seq.
	LFN 2007-12
	 

	    Food Services - National School Lunch Program
	*7 CFR 210.21
	 
	 

	     *Reference Form #187  March 2014
      NJ Department of Agriculture
	 
	 
	 

	Federal GSA Contracts
	18A:18A-10(b)
	LFN 2010-3      LFN 2007-12
	 

	    Notification Requirement
	 
	LFN 2010-3
	 


	 
	Statute
	Code/LFN/Other Resource
	Book

	Food Services (Management)
	 
	 
	 

	     Competitive Contracting Required
	18A:18A-4.1(f)
	 
	 

	     Exception to Bidding
	18A:18A-5(a)(22)
	 
	 

	     Contract Term (3 years)
	18A:18A-42(m)
	 
	 

	Food Supplies 
	 

	     Food Supplies (def.)
	 
	6A:23A-16.5(b)
	 

	     Purchase of  Food Supplies 
	 
	6A:23A-16.5(c,d,e,f)
	p.37-38

	     Purchase of Food Supplies (Exception)
	18A:18A-5(a)(6)
	 
	 

	     Milk; Purchase of
	18A:18A-6
	 
	 

	Gifts; Monetary
	18A:18A-15.1
	LGS Website (Forms)
	 

	Goods and Services (def.)
	18A:18A-2(q)
	5:34-1.2
	 

	Index Rate
	18A:18A-2(bb)
	LGS Website -- Actual Rate
	 

	Leases; Duration of Contract
	18A:18A-42(f)
	5:34-3.1
	 

	Leases; Rental Agreements; Service Agreements
	 
	5:34-3.1 et seq.
	 

	    Availability of Funds Clause
	 
	5:34-3.3(d)
	 

	    Payment to Third Party Vendor
	 
	5:34-3.3(c)
	 


18A:18A-2(r) def.

	18A:18A-5(a)(5)
	 
	 
	

	Lowest price (def)
	18A:18A-2(s)
	5:34-1.2
	 

	Meals; Refreshments (Non-Travel) Purchases
	 
	6A:23A-5.8, 6A:23A-7.12(f)
	 

	National Cooperative Purchasing Contracts
	52:34-6.2
	LFN 2010-3
LFN 2012-10 - Guidance of Use
	 

	Official Newspaper
	35:1-1 et seq.
	 
	 

	Political Contribution Disclosure Statement
  ($50,000) (Pay to Play)
	19:44A-20.13(3a)
	LFN 2006-3   2007-11
        2006-7   
	 

	Political Contribution Disclosure Form -- Chapter 271
   ($17,500) Pay to Play --  Include in Bid, Quotation
   other procurement specifications
	53:34-25(2a)
	LFN 2006-3   2007-11     2010-3
        2006-7  
6A:23A-6.3(a)(1-4)
	 

	Prior Negative Experience
	18A:18A-4(a)(b)(c)
	 
	p.82-84

	Professional Development Services
	 
	 
	 

	    Definition
	 
	LFN 2010-3      LFN 2010-3
	 

	    Examples of 
	 
	LFN 2010-3
	 

	 

	Statute
	Code/LFN/Other Resource
	Book

	    Competitive Contracting Permitted
	 
	LFN 2010-3
	 

	Professional Services
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	p.86-87
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	6A:23A-5.2(a)(5)
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	18A:18A-2(cc) 
	 
	 

	   Proprietary Bid
	18A:18A-15(d)
	5:34-9.1(b)
	 

	Proprietary Computer Software
    Board of Education Use  -   Examples Listed
	18A:18A-4.1(a)
	5:34-9.1(d)
	 

	   Purchases
	18A:18A-15(d)
	5:34-9.1
	p.31

	  Maintenance--Proprietary Hardware; Software
	18A:18A-5(a-19)
	 
	 

	Public Notices -- Official Newspapers (PSCL) 
	35:1-1, et seq.
	 
	 

	   Addenda to Bid Advertisement (Seven Days)
	18A:18A-21(c)(1)
	 
	 

	   Award of Contract -- Competitive Contracting
      (Twenty Days)
	18A:18A-4.5(g)
	5:34-9.5(c)
LFN 2010-3
	p.86-87

	   Award of Contract - EUS (Twenty Days)
	18A:18A-5(a)(2)
	5:34-2.3(c),   5:34-9.5(c)
LFN 2010-3
	p.86-87

	   Award of Contract - Professional Services
     (Twenty Days)
	18A:18A-5(a)(1)
	5:34-9.5(c)
LFN 2010-3
	p.86-87

	Purchase Order definition
	18:18A-2(v)
	5:34-1.2
	 

	Purchase definition
	18A:18A-2(j)
	5:34-1.2
	 

	Purchases; Educational Value; Reasonableness
	 
	6A:23A-5.5
	 

	Purchases Exceeding Bid Threshold (Awarded by Board)
	18A:18A-5
	 
	 

	Purchasing Orders; Exceeding Original Amount 
	 
	6A:23A-6.10
	 

	 

	Statute
	Code/LFN/Other Resource
	Book

	Purchasing Agent
	18A:18A-2(b)
	5:34-1.2
	p.11
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The Fundamentals of Purchasing

Fundamental #3

Resources for Purchasing Agents

Resource







   Website
NJASBO







www.njasbo.com
Purchasing agents are presented with a wealth of information as it pertains to Public School Purchasing. In the Resource Section—Purchasing, some of the items that may be downloaded are:


Purchasing Manual



Sample Bid Boilerplates


Sample Quotation Boilerplates

Affirmative Action Assistance

NJASBO also permits members to request items and assistance from other members.

New Jersey Division of Local Government Services
www.nj.gov/dca/lgs
The NJDLGS provides a wealth of information for purchasing agents, including an entire section on the website pertaining to procurement—Click Public School Contracts Law.

The Division is also responsible for distribution Local Finance Notices which explain the various laws and codes about purchasing. (Attachment—LFN 2010-3)
New Jersey Division of Purchase and Property
www.nj.gov/treasury/purchase
This NJDPP is responsible for purchasing goods and services for the State of New Jersey. Many of these “state contracts” are available for use by school districts. Purchasing agents are encouraged to visit the site and click on Cooperative Purchasing for an introduction to State Contract Purchasing.

New Jersey Division of Wage and Hour


www.dol.state.nj.us
A visit to the NJ Department of Labor and Workforce website—wage and hour section, will introduce the purchasing agent to all information needed as it pertains to prevailing wages and public works contracts. Remember the $2,000.00 threshold for prevailing wages.

The Fundamentals of Purchasing 

Fundamental #3 
Resources for Purchasing Agents 

(Continued)
Resource







   Website
New Jersey State Comptroller



www.nj.gov/comptroller
The State Comptroller provides guidance to purchasing agents as it pertains to procuring and awarding service contracts that are procured through the RFP process. It is important for all purchasing agents to download the Comptroller’s

Best Practices for Awarding Service Contracts
Center for Government Services—Rutgers University
    cgs.rutgers.edu
The Center provides to the purchasing agent a list of courses for advanced study in purchasing. 

Other Resources for Purchasing Agents

There are many, many other purchasing resources for Purchasing Agents. A final one of particular note is 
Collegiality—NJABSO members
It is important that you develop at an early age, a collegiality spirit to help other SBA’s and Purchasing Agents in the business. I have taken pride over the years to do so and I offer to you at this time for attending this session

Lifetime Technical Support

You may contact me at my Consulting Business e-mail address for guidance
Shoop18A18A@gmail.com
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A.  Publication of Contract Award Notices

Issue: Placement of a “notice of award” in the newspaper when professional or extraordinary unspecifiable (EUS) services contracts are awarded.

N.J.S.A. 40A:11-5(1)(a)(i) and 18A:18A-5(a)(1) (professional services bid exception) and N.J.A.C. 5:34-2.3(c) (for EUS) require publication of a notice in the contracting unit’s official newspaper whenever a professional services bid or EUS exception contract that exceeds the bid threshold is awarded.  With the advent of political contribution disclosure (pay-to-play) requirements, questions have been raised about when the notice must be published.  The following guidance supersedes any prior guidance to the contrary.

1. “Window Contracts.” A professional services or EUS “window” contract is a contract between $17,500 and contracting unit’s bid threshold (currently $21,000 or $29,000).  In these cases, there is no requirement to publish a notice of award because the value is less than the contracting unit’s bid threshold and the professional services bid exception is not used.  Window contracts, however, are still subject to the provisions of political contribution disclosure requirements as they are contracts over $17,500 (PSCL contracting units should note Section H below regarding their obligations in this area).

2. Over the bid threshold.   If a professional services or EUS contract is over the contracting unit’s bid threshold, regardless of whether or not a fair and open or the alternative (“non-fair and open”) process is used, the contract must be awarded by governing body resolution.  A notice of award must be published as the amount of the contract exceeds the bid threshold and the professional services bid exception is used.

3. Less than $17,500. Professional services contracts that are less than $17,500 are not subject to the requirement of a published notice of contract award.  

The provision for advertising the award of a professional service or extraordinary unspecifiable service contract requires that the amount of the contract, the nature, duration, description of service, and where the contract can be inspected be included in the official newspaper advertisement.  

Recent observation of notices of award highlights inadequacies in meeting the statutory requirements for publishing these notices.  Some of these include:

· Notices that the award includes an hourly rate provision of "$xxx/hour" or do not have any cost reference at all.  This is insufficient.  The "total amount of the contract, not to exceed $yyy" or a fixed amount must be referenced; an hourly rate amount is not permitted.

· The inclusion of services that do not meet the definition of professional services or EUS.  Contracting unit officials should carefully review the law to ensure their use of the exception is consistent with the definition.

· Using the notice to reflect appointments, as opposed to award of contracts.  The requirement for publication is for the award of a contract, not the appointment of a person or contractor.  When a notice is published it is expected that the contract is available for public inspection, and the governing body action is for award of a contract.
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B. Use of Professional Services: Subcontracting and Related Services

Issue:  Paying for incidental and subcontracted services through a professional services contract; using the professional services bid exception when the professional specialization is not required. 

Governing bodies use the professional services bid exception to acquire professional services that they determine necessary. These contracts are also subject to political contribution disclosure requirements (pay-to-play).  

Many professional services agreements provide for a contracting unit to reimburse the professional for incidental expenses related to their services.  These may include, for example, expert fees, stenographers for depositions, copying, and mailing costs for legal services, and engineering drawing reproduction or laboratory testing for engineering services.  The contract between the parties should detail how these costs will be charged and calculated.

There may be circumstances where a professional services contractor may desire to provide (or a governing body makes a request for) services that are not directly related to the performance of the contract for which bidding was not required.  Past examples of this have included the hiring of public relations experts to assist with litigation or using a legal services contract for the hiring of management consultants to investigate government operations.  In these cases, the contracting unit should procure these services separately.  Including them in the contract may violate the contracting unit’s procurement law.  

When the performance of a professional service requires the professional to contract for other services, contracting unit officials and their professionals must exercise care in making the contracting decision.  It is appropriate to err on the side of caution and separately procure subcontractors that are not in direct support of the professional service performed by the professional.  Contract documents should reflect any decisions of this nature.

A guide to making these determinations would be the answer to the following: 1) who directs the work of the subcontractor; or, 2) to whom does the subcontractor report?  For example, if the subcontractor reports to the attorney (i.e. an expert witness), it is appropriate for the attorney to enter into the contract and be reimbursed by the contracting unit.  

The example noted above of a law firm hiring a public relations firm for the contracting unit is one where the contracting unit should have conducted a separate procurement for the service and not used its law firm.  Public relations decisions are normally under the direction of the governing body or administration officials, not a contractor.

Prudent officials will also carefully review billings to determine if the costs of subcontracted services provided under a professional services contract are priced competitively, or could have been be provided at a lower cost if procured directly by the contracting unit.

Contracting unit officials should also recognize that the definition of professional services and the bid exception is for “services rendered or performed by a person authorized by law to practice a recognized profession” [N.J.S.A. 40A:11-2(6) and 18A:18A-2(h)].   

It is the Division’s view that not only must the person being allowed to practice the regulated profession, the services must also be of the regulated profession.  In light of this, using the professional services bid exception for services that do not require the practice of the profession is not authorized. 
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Just because an engineering firm can do certain work, does not mean a licensed engineer is required.  For example, hiring an engineering firm to conduct an energy audit does not require a licensed engineer (though many are qualified to do the work).  In these cases, the statutory competitive contracting model is an appropriate approach for procuring these services
.  This approach would allow any interested, engineering or other qualified firm to submit proposals for the work.

Contracting unit legal advisors should consider this guidance in advising their clients on these issues.

C. Contracting Unit Membership in National Cooperative Purchasing Systems and Use of Federal GSA Contracts

Issue: Use of contracts issued by national or out-of-state cooperative purchasing systems and use of federal contracts as an exception to bidding.

State law does not authorize a contracting unit to join or use a national or out-of-state cooperative purchasing system as a basis to award contracts in excess of their bid threshold unless the State Division of Purchase and Property (Purchase and Property) awards the contract as a State contract.  

In addition to the clear reading of the cooperative purchasing laws at N.J.S.A. 40A:11-12(b) and 18A:18A-10(b), a recent court case reinforced the law by ruling against a board of education that awarded a contract under a national cooperative not approved by Purchase and Property. 

Contracting units can use out-of-state cooperatives only when permitted under State Cooperative Purchasing System contracts awarded by Purchase and Property.  The use of any national or out-of-state government cooperative contract not awarded as an N.J. State Contract for contracting unit purchases in excess of a contracting unit’s bid threshold is a violation of procurement law.  Contracting units may only use national cooperative vendors as a source of quotations for purchases below their bid threshold.  

Existing (as of November 2009) State Contracts based on national cooperatives include the following:

M0002
GRAINGER INDUSTRIAL/MRO SUPPLIES AND EQUIPMENT

M0003
DELL SOFTWARE LICENSE, MAINTENANCE, SUPPORT AND RELATED SERVICES 

M0052
STAPLES OFFICE SUPPLIES AND EQUIPMENT

M0065  
AUTOZONE-AUTOMOTIVE PARTS AND ACCESSORIES FOR LIGHT DUTY VEHICLES

M0483   WSCA COMPUTER CONTRACT (Hardware and accessories)

M0817
IT CONSULTING/STAFF AUGMENTATION SERVICES  

M7000  
DATA COMMUNICATIONS AND NETWORKING 
Contracting unit officials should disregard advertisements, solicitations, or letters from vendors claiming participation in a national cooperative that are not covered under these 
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contracts.  These communications may claim that purchases that are otherwise subject to bidding under New Jersey law can be purchased from them.  Those claims are false.  Only vendors with contracts authorized by Purchase and Property are exempt from bidding.
Similarly, federal General Services Administration (GSA) or related contracts can only be used if authorized by the Division of Purchase and Property or for certain (mostly county) federal homeland security grant contracts.  The only current extension of federal government GSA contracts is for reprographics equipment:


T2075
GSA/FSS REPROGRAPHICS SCHEDULE USE

When this contract is used, the cooperative purchasing law requires a filing of the action with Purchase and Property (a previous requirement to file with DLGS was changed to Purchase and Property).  The form is online. 

D.  Contracting Unit Agreements with State Higher Education Institutions

Issue: Can contracts with New Jersey government colleges and state universities be awarded without public bidding?

The question arises due to the wording of N.J.S.A. 40A:11-5(2) and N.J.S.A. 18A:18A-5(b), which provides an exception from public bidding for contracts if: “It is to be made or entered into with the United States of America, the State of New Jersey, county or municipality or any board, body, officer, agency or authority thereof or any other state or subdivision thereof.”

Contracts with New Jersey state colleges and universities and county colleges do not require public bidding.  The Division of Law has advised the Division that the sentence may be interpreted to include state institutions of higher education as part of the “State of New Jersey” as included in the meaning of “any board, body, officer, agency or authority thereof.”   This does not apply to privately owned or non-profit colleges and universities; it only covers those operated by the State or a county.   

Contracting officials must recognize that there will be occasions when services from New Jersey higher education institutions are also commonly available from the private sector.  In these cases, the Division strongly suggests that contracting units conduct appropriate diligence to ensure that the contract with the institution is competitive in relation to the marketplace.  Notwithstanding this bid exception, boards of education are subject to competitive procurement requirements when spending federal education funds.  This issue is covered in detail in Section K below.
E. Payment of Late Fees or Interest on Goods or Services Procurements

Issue: Contracting units paying interest or late fees on obligations to vendors.  

Many contracting officials believe it is illegal for contracting units to pay interest on late payment claims.  One basis for the belief is the erroneous conclusion that interest on a vendor obligation is analogous to interest paid on debt obligations of a government agency, where such interest payments are only authorized by a bond or other debt-enabling action by a governing body.

Alternatively, some believe the prohibition is rooted in state law regulating payment of obligations found in the Local Fiscal Affairs Law at N.J.S.A. 40A:5-16 for local government units, and for the boards of education, in N.J.S.A. 18A:19-2.
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After considerable research, the Division and the Department have concluded that neither belief has a basis in law and has found no other law on the issue.  Interest on purchases is not legally analogous to debt service and N.J.S.A. 40A:5-16 and N.J.S.A. 18A:19-2 have no application to the authority to pay or a prohibition of payment of interest or late fees on purchases of goods or services. Thus, barring a sustainable legal analysis to the contrary, contracting units are advised that there is no State law prohibiting the payment of interest or late fees.  

It is strongly recommended that contracting units establish policy on interest payments as part of contractual agreements with their vendors.  Contracting units should include language in procurement documents (i.e., purchase orders, bid specifications, and formal contracts) stating that the contracting unit will not pay interest or late fees, regardless of any language provided by the vendor.

In the absence of language in the contracting unit’s procurement documents that obligates a vendor to the contrary, a vendor’s policy on the matter may be legal and may obligate the contracting unit to pay interest or late fees.  Contracting unit legal counsel should review this issue and advise procurement personnel accordingly as to language or policy.  When relying upon vendor submitted contract terms and conditions, contracting officials should carefully examine them before they are accepted to ensure the contracting unit understands its obligations.

At the same time, sound public business practice warrants that the contracting unit provide vendors guidance regarding the contracting unit’s payment practices, i.e., how often bills are paid and the dates when vouchers must be submitted to meet a payment cycle.  Providing this information to vendors will enable them to price goods and services more competitively.

Conversely, if vendors find the contracting unit’s policy objectionable, they may choose to present their own terms and conditions that require such payments.  Failure to reach an agreement or providing less than acceptable policies to vendors could affect pricing of goods and services or levels of competition.  Regardless, the contracting unit must ensure that all procurement documents are clear about the status of the payment of interest or late fees.   

Exception: These late payment issues do not generally apply to construction contracts.  A separate, “prompt-payment law,” N.J.S.A. 2A:30A-1 covers construction contract payments.  Local Finance Notice 2006-21 describes the application of the law. 

F.  Two-Year Bid Threshold and Prevailing Wage Changes

Issue: Two-year bid threshold and prevailing wage adjustments.

In July 2009, the State Division of Purchase and Property promulgated its bi-annual update of bid thresholds for those laws that have a two-year adjustment cycle.  In addition, the State Department of Labor and Workforce Development also updated the prevailing wage threshold for municipalities. Those laws and the thresholds (old and new) are as follows.

Bid Thresholds

	Statutory Reference
	Description
	Old Threshold
	New Threshold

	N.J.S.A 18A:39-3 
	School Districts, Boards of Education Transporting Pupils
	$16,200 
	$17,200
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	Statutory Reference
	Description
	Old Threshold
	New Threshold

	N.J.S.A 27:2-1 
	State, County, Municipal-Contracts for Work on Public Thoroughfares (paving)
	$16,200 
	$17,200

	N.J.S.A. 27:16-16
	County Road Improvements
	$16,200  
	$17,200

	N.J.S.A. 40:68-48 
	Local Government – Beach Erosion Control Districts Waterfront Improvements 
	$16,200
	$17,200


Prevailing Wage Thresholds

	N.J.S.A. 34:11-56.25
	Prevailing Wage Contracts for Municipalities (five-year cycle ended in 2009)
	$11,892
	$14,187

	N.J.S.A. 34:11-56.25
	Prevailing Wage Contracts for All Other Contracting Units 
	$2,000
	$2,000


Contracting units should apply this information to their activities as appropriate.  In July 2010, the bid thresholds in N.J.S.A. 40A:11-3 and 18A:18A-3 will receive their statutorily mandated five-year adjustment.

G.  Changes to Political Contribution Disclosure Requirements Affecting Non-Profit Organizations

Issue:  Elimination of the requirement for non-profit organizations to file Political Contribution Disclosure forms.

The requirement to file a Political Contribution Disclosure form (PCD) when accepting the award of a non-competitive (non-fair and open) contract was eliminated for non-profit organizations with the enactment of P.L. 2007, c. 304.  This law amended N.J.S.A. 19:44A-20.26 to limit its application to “for-profit” entities.  The law took affect on January 13, 2008.

Accordingly, non-profit organizations having proper documentation from the IRS showing that they are registered with the Internal Revenue Service as 501(c) type corporations
 are not required to file a PCD when awarded a non-competitive contract.

Further, by extension, the Division has concluded that the law also affects a non-profit organization’s obligation to file a Business Entity Disclosure Certification (BED-C) (pursuant to N.J.S.A. 19:44A-20.4 et seq.) when awarded non-competitive contracts.  

The BED-C requires that the vendor list contribution information related to its “owners” or parties with an “interest” defined at N.J.S.A. 19:44A-20.7 as those who “…[own] or control 10% of the profits or assets of a business entity….”.  Consequently, because non-profit organizations have no 
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“owners,” qualified non-profit organizations do not need to supply a BED-C or PCD and may be awarded a contract without adhering to those disclosure requirements set forth by the political contribution disclosure laws.

This differentiation between non-profit and for profit businesses also exists with the filing of “Business Registration Certificates,” where the law has been interpreted to exclude not-for-profit organizations from needing to obtain or file a BRC.
H.  Political Contribution Disclosure Regulations for Boards of Education (N.J.A.C. 6A:23A-6.3)

Issue: Regulations requiring all boards of education incorporates the provisions of N.J.A.C. 6A:23A-6.3 into their internal policies 

The rule prohibits award of all contracts of $17,500 or greater to any vendor that contributed more than the reportable amount (currently $300) to a board member during the previous year, and bars vendors from making contributions of more than the reportable amount (currently $300) to individual board members during the life of the contract.  

The regulation also applies the disclosure requirements in N.J.S.A. 19:44A-20.26 to contracts required by law to be publicly advertised for bids.  Therefore, the regulation to file a Political Contribution Disclosure (PCD) applies to all contracts of $17,500 or greater, regardless of the basis upon which the contract was awarded.  

An exception to this rule affects not-for-profit organizations discussed above (Section G), as well as contracts with government agencies, including state colleges and universities.

Boards of education may want to adapt the Business Entity Disclosure Certification (BED-C) to facilitate disclosure of contributions to board members by vendors for use in bid specifications, requests for quotations, and proposals.  The Political Contribution Disclosure form, already in use for non-fair and open contracts, can be extended to all contracts.

Boards of education that have not updated their contracting procedures to include these provisions should do so immediately.  
I.  Competitive Contracting for School and District Professional Development Services

Issue: Use of the competitive contracting process for “school and district improvement services.”  

The Division has approved the use of competitive contracting for school and district improvement services geared toward improving student performance by providing services to school employees.  School and district improvement services include but are not limited to, leadership training, professional development, organizational evaluations and personnel evaluation training.  

Prior to this approval, school and district improvement services that exceeded the bid threshold required public advertising of bids as the services would not qualify for an allowable exemption under the Public School Contracts Law.  Examples of such programs could include training in supplemental reading instructional services, year-long training/coaching in math or language arts instruction, and providing consulting and professional development in school and district leadership.

The Department requested this approval on behalf of boards of education pursuant to N.J.S.A. 18A:18A:-4.1(k) and N.J.A.C. 5:34-4.4 given the qualitative nature of the services provided, the varying needs of boards of education, and the often creative approaches that may be provided by a variety of these vendors.  The Division approved the request as the subject matter is consistent with the statutory provisions encouraging competitive contracting.
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In the development and implementation of a competitive contracting process for these services, districts must still comply with the statutory (N.J.S.A. 18A:18A-4.1 et seq.) and regulatory (N.J.A.C. 5:34-4.1 et seq.) provisions of the process.  The PSCL does not include a sole-source exception and therefore, districts must use the competitive contracting process or the bid process pursuant to N.J.S.A. 18A:18A-15(d) for the procurement of proprietary services.   This approval excludes the purchase or lease of equipment unless it is fully integrated with, and necessary for the training programs, in compliance with N.J.S.A. 18A:18A-4.1(a).

J.  Clarified Board of Education Procurement Rule for Professional Services 

Issue: School district policies to minimize the cost of public relations and professional services. 

On December 21, 2009 the Department of Education readopted, with amendments, the existing rule at N.J.A.C. 6A:23A-5.2(a) requiring districts to “establish by policy or policies a strategy or strategies in order to minimize the cost of public relations… and professional services.”  The amended rule clarified the previous provision and reads as follows (sub-paragraph 5, in italic is the clarified content, sub-paragraph 6 is the previous subparagraph 5):

6A:23A-5.2(a) Public relations and professional services

(a) Each school district and county vocational school district board shall establish by policy or policies a strategy or strategies in order to minimize the cost of public relations as defined in N.J.A.C. 6A:23A-9.3(c)14, and professional services. The policy or policies shall include, to the extent practical and cost effective, but need not be limited to, the following provisions:

…

5. Professional services contracts are issued in a deliberative and efficient manner that ensures the district receives the highest quality services at a fair and competitive price or through a shared service arrangement.  This may include, but is not limited to, issuance of such contracts through a request for proposals (RFP) based on cost and other specified factors or other comparable process: and,

6. Professional services contracts are limited to non-recurring or specialized work for which the district does not possess adequate in-house resources or in-house expertise to conduct.

Board legal and procurement officials should review this new rule and adopt internal policies to meet the requirements.  Use of the “fair and open process” (defined at N.J.S.A. 19:44A-20.7) for all professional services would constitute compliance with this provision.

K.  Board of Education Federal Procurement Requirements

Issue: Regulations for procuring goods and services with federal funds.  

All school districts that receive federal grants are required to comply with applicable sections of the federal Education Department General Administration Regulations (EDGAR).  Annually, districts certify they will comply with EDGAR, as well as many other requirements as part of the detailed assurance section in federal grant applications.  This includes the most recent State Fiscal Stabilization Fund (SFSF) assurances every district was required to certify and submit prior to receiving the funds.
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Given the significant increase in federal funding under the American Recovery and Reinvestment Act (ARRA) for Title I, IDEA and SFSF, the State Department of Education recommends that all districts that receive federal funds re-review EDGAR Part 80 - Uniform Administrative Requirements for Grants and Cooperative Agreements to State and Local Governments – as these regulations are applicable to all grantees.  

The Department specifically recommends that districts review section 80.36 on procurement standards and requirements.   The current requirements are summarized below.

EDGAR Procurement Requirements

In general, federal procurement standards require all grantees and subgrantees that receive federal grants, which includes SFSF, to follow applicable State and local laws and regulations for procurement provided that the procurement provisions conform to applicable federal law and the standards identified in section 80.36.  The section specifically requires all grantees/subgrantees to “maintain a contract administration system” and maintain “a written code of standards of conduct governing the performance of their employees engaged in the award and administration of contracts.”     

Therefore, federal regulations require districts to follow the New Jersey Public School Contracts Law (PSCL) except where the federal standards detailed in 80.36 are in conflict or more restrictive. The following highlights several key subsections of 80.36:

· Subsection (c) requires all procurement transactions to be conducted in a manner providing “full and open competition” consistent with the standards in Section 80.36 and for grantees to have written selection procedures for procurement transactions.   

· Subsection (d) outlines the following methods of procurement to be followed:

(1) Procurement by price or rate quotations for goods and services under the federal “simplified acquisition threshold” fixed at 41 U.S.C. 403(11) (currently set at $100,000);

(2) Procurement by sealed bids (formal advertising) to the lowest in price, which is the preferred method;

(3) Procurement by competitive proposals (awards made to the responsible firm whose proposal is most advantageous to the program with price and other factors considered); 

(4) Procurement by noncompetitive proposals which can be used “only when the award of a contract is infeasible under small purchase procedures, sealed bids or competitive proposals and one of the following circumstances applies:”

i. Item is available only from a single source;

ii. Public exigency or emergency;

iii. Awarding agency authorizes noncompetitive proposals; or

iv. After solicitation of a number of sources, competition is determined inadequate. 

v. A cost analysis, i.e. verifying the proposed cost data, the projections of the data, and the evaluation of the specific elements of costs and profits is required.
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· Subsection (f) requires grantees/subgrantees to perform a cost or price analysis in connection with every procurement action including contract modifications.  The regulations states that “the method and degree of analysis is dependent on the facts surrounding the particular procurement situation, but as a starting point, grantees must make independent estimates before receiving bids or proposals.”

· Subsection (i) lists the specific contract provisions that a grantee/subgrantee contract must contain.

Application of EDGAR Requirements in New Jersey

In response to an ongoing federal Inspector General audit of one New Jersey school district, as well as the significant increase in federal funding provided under ARRA, the Department has been working with the US Department of Education (USDE) to review the PSCL and agree on those provisions that are in conflict or less restrictive.   While some areas have been clarified, there are others still under review.  

For example, it is clear the PSCL includes more exemptions to formal bidding than allowed under the federal regulations at 80.36.  In fact, the USDE has recently expressed specific concern with the professional services and EUS exemptions in the PSCL.  The USDE has also raised questions regarding the procurement of goods and services using New Jersey State contracts and of services from state colleges/universities without any competition or comparable analysis.  

The most recent conversations have confirmed the USDE’s concerns with the PSCL exemptions are with the procurement of goods and services over $100,000 (the federal simplified acquisition current threshold).  Goods and services under $100,000 may use the PSCL exemptions as long as price or rate quotes are obtained as required under subsection (d) of 80.36.  

In addition, the USDE emphasizes that for all procurements, districts should conduct and maintain in the district’s contract file a cost or price analysis and justification that demonstrates the purchase price was reasonable.  This is of considerable importance if formal bidding or competitive contracting was not followed; the cost or price analysis can include quotes, market research or some other independent analysis/justification.

Because of the potential conflict of the federal procurement standards under EDGAR with the PSCL, the Department continues to recommend all districts use open and competitive procedures where at all possible when awarding contracts for all goods and services using federal funds.  Districts that use the PSCL bidding or competitive contracting procedures would be in compliance with the federal standards in all circumstances.  In addition, in accordance with subsection (f) of 80.36, districts should conduct an independent price analysis and include such documentation in contract files that demonstrates the district ensured the costs were reasonable.   

While ARRA provides a significant increase in federal funds to many NJ school districts, there are no additional or more restrictive provisions for procurement under ARRA than those contained in EDGAR 80.36.  The USDE confirmed to the Department that section 1554 in ARRA (Special Contracting Provisions) applies to the use of ARRA funds directly by federal and state agencies and does not apply to school districts as subgrantees of ARRA funds.

Any additional guidance received from the federal government will be forwarded to school districts as it is received.  
Approved: Susan Jacobucci, Director
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The Fundamentals of Purchasing 

Fundamental #4

Know the Numbers!
Public School Purchasing Limits

The Purchasing agent must become familiar with many different thresholds and limits as it pertains to public school purchasing. For example!

· Chapter 271 Political Contribution Disclosure Form—amount? $ _____________
· New Jersey Business Registration Certificate—amount?          $ _____________
· Prevailing Wages—amount?                                                      $ _____________
· Expenditure Notification Amount 20 Day Rule                            $ _____________

             NJ State Comptroller?  

(See attached Public School Purchasing Limits)
Purchase Orders and Contract Requirements
The purchasing Agent must become familiar with what documents* are needed prior to the purchasing agent signing a purchase order. I have provided a sample chart to assist the purchasing agent.

*Documents:      Prior to Signing a Purchase Order

1. Affirmative Action Evidence

2. Business Registration Certificate

3. Chapter 271 Political Contribution Disclosure Form

4. Disclosure of Activities in Iran Form-?????      

	 New Jersey
 Public School Purchasing Limits

	 Amount 
	 
	Activity
	Citation
	

	 $          50.00 
	
	Fee limit to charge vendors for Competitive Contracting
     Proposals
	18A:18A-4.5(a)
	

	 $     2,000.00 
	 
	Prevailing Wages Required
Contractor Registration Required
	34:11-56.26(11b)
34:11-56.51
	

	 $     3,900.00 
	
	Quotation Threshold -- no QPA - P.L.2009, c.166
NJ BRC Required -- no QPA
Sale of Personal Property -- no QPA
Verification of Claims -- (15% of Bid Threshold)
	18A:18A-37(a)
52:32-44
18A:18A-45(a)
18A:39-3(a)
	

	 $     5,400.00 
	
	Quotation Threshold -- QPA
NJ BRC Required -- QPA
Sale of Personal Property (Bid Required)  QPA
Verification of Claims (15% of Bid Threshold)
	18A:18A-37(a)
52:32-44
18A:18A-45(a)
18A:19-3
	

	 $   17,500.00 
	 
	Chapter 271 PCD Pay to Play Threshold
	53:34.25(2)(a)
	

	 $   18,300.00 
	 
	Bid Threshold -- Pupil Transportation
	18A:39-3(a)
	

	 $   20,000.00 
	 
	Prequalification/Classification--Public Works
Bid Guarantee Limit
	18A:18A-26,27,32
18A:18A-24
	

	  $20,000.00+ 
	 
	Contract Performance Report to State
	18A:18A-15(e)
	

	 $   26,000.00 
	 
	Bid Threshold -- non QPA  -- P.L.2009, c.166
Contracts -- Board Approval Needed -- non QPA
Affirmative Action Evidence with Contract (non QPA)
	18A:18A-3(a) (b)
18A:18A-5(a)
10:5-31 et seq.
	

	 $   36,000.00 
	 
	Bid Threshold -- QPA Limit
Contracts -- Board Approval Needed -- QPA
Affirmative Action Evidence with Contract QPA
	18A:18A-3(a) (b)
18A:18A-5(a)
10:5-31 et seq.
	

	 $   50,000.00 
	 
	Bid Guarantee Limit -- Pupil Transportation 
	N.J.A.C. 6A:27-9.5(b)
	

	 $ 100,000.00 
	 
	Public Works Contact -- Partial Payment Limit
	18A:18A-40.1
	

	   $100,000.00 - 
   $500,000.00 
	 
	Public Works Contract Retainage --  5%
	18A:18A-40.3
	

	 $500,000.00+ 
	 
	Public Works Contract Retainage -- 2%
	18A:18A-40.3
	

	 $2,000,000+ 
	 
	Notification to State Comptroller of any expenditure of
$2,000,000 (within 20 days of award)
	52:15C-10
	

	 $10,000,000+ 
	 
	Notify the State Comptroller of any potential expenditure
of $10,000,000 or more 30 days prior to any advertisement
(goods/services)
	52:15C-10
	

	
	
	
	
	

	 Prepared by Mr. James Shoop, Managing Member, SHOOP SBA, LLC 
	

	 September, 2014 
	
	


BOARDS OF EDUCATION

PURCHASE ORDERS AND CONTRACT

REQUIREMENTS

	CONTRACT/PURCHASE

ORDER THRESHOLDS

      (AGGREGATE)
	AFFIRMATIVE  ACTION

         EVIDENCE

             (AA)
	     BUSINESS  REGISTRATION

                CERTIFICATE

                       (BRC)
	             CHAPTER 271 PCD

                 (PAY TO PLAY)

                         (271)

	Up to          $ 5,400
	              No
	                       No 
	                      No

	$  5,400  -  $17,499
	              No
	                    YES
	                      No

	$17,500  -  $35,999
	              No
	                    YES
	                     YES

	*$36,000 – and over
	           YES
	                    YES
	                     YES

	   Affirmative Action Evidence

              Exemptions
	      Business Registration Certificate

                       Exemptions
	                 Chapter 271 (PCD)

                       Exemptions

	· Contracting Units Subject to Title 40A:11

· State of New Jersey  Contract Purchases

· Boards of Education including 

          Educational Services Commissions

· Other contracting units,

          eg.  County and State Colleges and

          local authorities, boards, etc.
	· Contracting Units Subject to Title 40A:11

· State of New Jersey  Contract Purchases

· Boards of Education including Educational 

           Services Commissions

· Other contracting units, 

          eg. County & State Colleges and local

          authorities, boards, etc.

· Non-profit Organizations

     Exempt Situations

· Emergency Purchases – No payment unless

          BRC is on file.

· Employee settlements paid to attorneys; 

· Establishments that are out of state 

          & business being conducted takes place

          out of state,  eg. Hotels, band camps, 

          seminars, theatres, etc.

· Purchase made entirely through School Student 

     Activity Funds.
	· Contracting Units Subject to Title 40A:11

· State of New Jersey Contract Purchases

· New Jersey School Boards Association

· Boards of Education including Educational 

           Services Commissions

· Other contracting units,

          eg. County & State Colleges and  local

          authorities, boards, etc.

·  Contract Renewals

·  Non-Profit  Organizations

·  Public Utilities, e.g. PSE&G

     Exempt Situations

· Emergency purchases;

· Litigation payments to parties through court order.




 *Based upon a QPA $36,000 Bid Threshold                                     Disclosure of Activities in Iran Form--???
Prepared by:  Mr. James Shoop, Managing Member, SHOOP SBA, LLC
The Fundamentals of Purchasing 

Fundamental #5

Methods of Procurement
It’s More Than Bidding!
Methods of Procurement for Public School Districts
A.   Bids

B.   Quotations
C.   Request for Proposals (RFP)

D.   Competitive Contracting

E.   Extraordinary Unspecifiable Services
F.   State Contract Purchases

G.   Emergency Contracts

H.   Cooperative Purchasing Agreements

I.   Shared Services Agreements
J.   Sound Business Practices

K.   Federal Funds Grants—EDGAR 80.36 (Through June 30, 2015)
   Federal Funds Gants—2 CFR Part 200 (Effective July 1, 2015)
L.   Federal Funds—National School Lunch—7 CFR 210.21
Methods of Procurement

Public School Districts

Procurement Method

A.  Bids (Purchases that exceed the bid threshold--$36,000)

This method is used for contracts for goods, materials, services and public works projects that exceed the bid threshold of $36,000.

      Examples


Building Services 




Technology

Plumbing, Electrical, HVAC work


Computer Supplies/Equipment


Custodial Supplies




Printers / Computer


Public Works Project




Interactive Boards


Food Services*




Title I Testing 

Groceries and Canned Goods


Test Scoring Services


Pest Control Services


Baking Goods—Rolls, Bread



Athletics









Footwear


District 





Athletic Supplies/Equipment


Furniture





Physical Ed Supplies/Equipment


AV Equipment


Calculators

Lowest Responsible Bidder

The common thread of all these bids is that the district has to award the bid to the lowest responsible bidder which means the lowest price.
*Subject to Federal Guidelines 7 CFR 210.21

Purchases of goods and services when using Federal Funds are subject to Federal Guidelines EDGAR 80.36 (Through June 30, 2015) and 2 CFR Part 200 (Effective July 1, 2015)
B.  Quotations (Purchases that fall between $5,400 and $35,999)

This method of procurement is used for contracts for goods, materials, services and public work projects that in the aggregate between $5,400 and $35,999.


Examples

Athletic Wear



Fitness Equipment




Athletic Trainer Supplies 

Instrument Reeds

Dry Cleaning Services

Payroll Checks



Fax Machines Supplies




Again, as with bids, the contract is awarded based upon the lowest price.
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(Methods of Procurement)
C.  Request for Proposal—RFP

This method is preferred for contract for

      
Professional Services


Academic/Operational Services


     
Medical



(Contracts less than $36,000)

     
Auditing



Instructional Services

     
Legal




Educational Services

     
Engineering, Architectural 

Professional Development

The RFP method is designed to award the contract to the vendor based upon a list of criteria which include:

· Management Criteria

· Business organization; staffing

· Experience; and

· Knowledge of district

· Technical Criteria

· Submission of narrative how firm will provide services; planned

      approach; measurable results

· Understanding how services will be provided

·    Cost Criteria

· Fee proposal submission; cost analysis

The contract for an RFP contract does not; I repeat does not have to be given to the respondent who submits the lowest price.  The district administrator provides an evaluation scoring of each respondent using the criteria as a basis of award.

D.   Competitive Contracting (Certain Contracts over $36,000)

This method is used for certain contracts over $36,000.00.

The district can only use this procurement method for contacts that are outlined in State Law and Code. Some of the examples that are permitted are



After School Program—Pre-K Students


Student Data Warehousing



Student Information System



Professional Development Services



Educational Instructional Services

The award of contract is similar to the RFP award—prices and other factors considered.
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E.   EUS—Extraordinary Unspecifiable Services

This method is the procurement method for the purchase of insurance and insurance consulting services.
Similar to the RFP process

F.  Other Procurement Methods

· State Contract (GSA Contracts) Purchasing
· National Cooperatives
· Emergency Contracts

· Cooperative Purchasing Agreements

· Shared Services Agreements

· Sound Business Practices

G.   Federal Procurement Guidelines – EDGAR 80.36 (Through June 30, 2015)





       2 CFR Part 200 (Effective July 1, 2015)

Purchases using federal funds are to follow the Public School Contracts Law of New Jersey with the following exceptions and explanations:

Procurement Threshold – More than $36,000.00
The school district should prove competition for all contracts exceeding $36,000.00 when using federal funds.  Methods of competition are as follows:


Public Works




Bid


Goods and Services



Bid


Food Services




Bid


Professional Services



Competitive Contracting

Educational Services



Competitive Contracting


Instructional Services



Competitive Contracting


Professional Development


Competitive Contracting


Sole Source Non-Competitive

Proprietary Quotation or Bid


    (Proprietary)



   

Federal procurement law at this time, does not recognize contracts with government entities, public colleges as exceptions to bidding as listed in 18A:18A-5, therefore, the district is encouraged to use a competitive process when procuring goods or services from other governmental units and public colleges.
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(Methods of Procurement)
The Fundamentals of Purchasing 

Fundamental #6

The Purchasing Manual
The purpose of a Purchasing Manual is to assist all Board of Education employees in the proper purchasing practices to be in full compliance with:

· New Jersey Public School Contract Laws Title 18A:18A-1, et seq.;

· New Jersey Administrative Code N.J.A.C. 5:34-1 et seq.;

· Board of Education Policy; 

· Other federal, state law and code; and

· NJQSAC SOA Fiscal Management #10
· Local Finance Notices – NJ Division of Local Government Services

The Purchasing Manual is designed to achieve three (3) goals:














           

1.  Follow the law and Board policy on purchasing;

               
2.  Promote efficiency in the purchasing practices; and

      3.  Achieve savings of money through proper purchasing practices.

The Purchasing Manual is a user friendly guide to public school purchasing. It should be distributed to all administrators and supervisors in the school district.

The Purchasing Manual is not a set of standard operating procedures. The SOP should be another document that is used by the Purchasing Agent and his or her staff.

The Fundamentals of Purchasing 

Fundamental #7

You are Being Watched!
Purchasing involves financial transactions and if there is one truism in the Business Office this is it:

“All financial transactions are subject to auditor review!”
Audits You May Meet in the Purchasing Process

A. Affirmative Action—Public Contract Compliance

B. Annual Audit Program—Section I-5 Bids/Contracts/Purchasing

C. Federal Fiscal Monitoring—ARRA/EDGAR etc.

D. KPMG/WISS Audits

E. Accountability Regulations Independent Audit—6A:23A-5.5

F. New Jersey State Commission of Investigation 

G. New Jersey State Legislature—Office of the State Auditor

H. New Jersey Office of the State Comptroller

I. OFAC from the NJ DOE—Office of Fiscal Accountability and Compliance

Newspaper Articles

A. Fraud in New Jersey Public Schools

B. Purchasing Practices Gone Bad in New Jersey Public Schools

The Fundamentals of Purchasing 

Fundamental #8

Ethics in Purchasing
Financial Interest in any Contract; Direct or Indirect

No employee or board member may have a direct interest in any contract or agreement for the sale of goods and services to the Board of Education, nor receive any benefit, compensation or reward from any contract for the sale of goods and services to the Board of Education.   Reference—N.J.S.A. 18A:6-8.
Solicitation/Receipt of Gifts from Vendors -- Prohibited
School board members, school officials and employees, or members of their immediate family are prohibited from soliciting, receiving or agreeing to receive any compensation, reward, employment, gift, meal, honorarium, travel, reimbursement, favor, loan, service, or other thing of value from any person, firm, corporation, partnership, or business that is a recipient of a purchase order from the district, or a potential bidder, or an applicant for any contract with the district, based upon an understanding that what is solicited or offered was for the purpose of influencing the board member or school employee in the discharge of their official duties.  This policy shall be consistent with the School Ethics Act—N.J.S.A. 18A:12-21 et seq.  

School District Responsibility – Recommendation of Purchases
School officials and employees who recommend purchases shall not extend any favoritism to any vendor.  Each recommended purchase should be based upon quality of the items, service, price, delivery, and other applicable factors in full compliance with N.J.S.A. 18A:18A-1 et seq.

School officials and employees are to avoid recommending purchases from members of their families, businesses that employ members of their families and from businesses in which the official, employee or members of their immediate family have a direct financial interest.
School officials and employees who are authorized to sign off on purchase orders and/or to recommend purchases or business transactions by virtue of their signature on the purchase order certify that their actions are consistent with this policy and all applicable statutes.
Vendor Responsibility – Doing Business with the Board of Education
Any vendor doing business or proposing to do business with the Passaic Board of Education, shall neither pay, offer to pay, either directly or indirectly, any fee, commission, or compensation, nor offer any gift, gratuity, or other thing of value of any kind to any official or employee of the Passaic Board of Education or to any member of the official’s or employee’s immediate family.

No vendor shall cause to influence or attempt to cause to influence, any official or employee of the Passaic Board of Education, in any manner which might tend to impair the objectivity or independence of judgment of said official or employee.

Vendor Certification

Vendors will be asked to certify that no official or employee of the Passaic Board of Education or immediate family members are directly or indirectly interested in this request or have any interest in any portions of profits thereof.  The vendor participating in this request must be an independent vendor and not an official or employee of the Passaic Board of Education.
Violations of the Policy

In accordance with N.J.S.A. 18A:6-8, any school district employee who violates the terms of this policy may be subject to withholding of annual increments, suspension, demotion, school ethics complaint, termination and/or revocation of license to teach or to administer.
CRIMINAL CODE CITATIONS
Title 2C -- Criminal Code
     2C:27-9 Unlawful Official Business Transaction
              “A public servant commits a crime of the fourth degree if, while performing his official      

       functions on behalf of the government entity, the public servant knowingly transacts any 

       business with himself, a member of his immediate family, or a business organization in   

       which the public servant or an immediate family member has an interest. (N.J.S.A. 2C:27-9)

    2C:27-10 -- Acceptance or Receipt of Unlawful Benefit by Public Servant for Official Behavior
              “A public servant commits a crime in the fourth degree…if the public servant directly or    

       indirectly, knowingly solicits, accepts or agrees to accept any benefit, whether the benefit    

       inures to the public servant on another person, to influence the performance of an official 

       duty or to commit a violation of an official duty.
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Guidance on Current Issues in Local Government 


and Board of Education Procurement





This Local Finance Notice provides official guidance to government agencies (collectively, “contracting units”) covered by the Local Public Contracts Law (LPCL) and the Public School Contracts Law (PSCL).  The Notice responds to public procurement questions brought to the attention of the Division of Local Government Services (Division) and the Department of Education (Department) over the last few years.  Several matters relate specifically to boards of education.  


It should be carefully reviewed by all officials and legal advisors engaged in public procurement practices and law.  For convenience, this Notice uses the term “governing body” generically, as reference to the elected or appointed body that oversees the operation of a contracting unit. 


The Division’s website at � HYPERLINK "http://www.nj.gov/dca/lgs/lpcl" �www.nj.gov/dca/lgs/lpcl� provides a good deal of information concerning Contracts’ Law issues and questions can be e-mailed to � HYPERLINK "mailto:lpcl@dca.state.nj.us" ��lpcl@dca.state.nj.us�.


The Notice covers the following matters:





All LPCL and PSCL Contracting Units�
�
Sec.�
Subject�
�
A.�
Publication of Contract Award Notices   �
�
B.�
Use of Professional Services: Subcontracting and Related Services�
�
C.�
Contracting Unit Membership in National Cooperative Purchasing Systems and Use of Federal GSA Contracts�
�
D.�
Contracting Unit Agreements with State Higher Education Institutions�
�
E.�
Payment of Late Fees or Interest on Goods or Services Procurements�
�
F.�
Two-year Bid Threshold and Prevailing Wage Changes    �
�
G.�
Changes to Political Contribution Disclosure Requirements Affecting Non-Profit Organizations�
�



PSCL Contracting Units�
�
H.�
Political Contribution Disclosure Regulations for Boards of Education                    (N.J.A.C. 6A:23A-6.3)�
�
I.�
Competitive Contracting for School and Professional Development Services�
�
J.  �
Clarified Board of Education Procurement Rule for Professional Services�
�
K.�
Boards of Education Federal Procurement Requirements�
�



























Director's Office


V.  609.292.6613


F.  609.292.9073


Local Government Research


V.  609.292.6110


F.  609.292.9073


Financial Regulation�and Assistance


V.  609.292.4806


F.  609.984.7388


Local Finance Board


V.  609.292.0479


F.  609.633.6243


Local Management Services


V.  609.292.7842


F.  609.633.6243


Authority Regulation


V.  609.984.0132


F.  609.984.7388


Mail and Delivery


101 South Broad St.


PO Box 803


Trenton, New Jersey


08625-0803


Web: � HYPERLINK "http://www.nj.gov/dca/lgs" ��www.nj.gov/dca/lgs�


E-mail: � HYPERLINK "mailto:dlgs@dca.state.nj.us" ��dlgs@dca.state.nj.us�








Contact Information





Distribution


Municipal and Freeholder Clerks


Municipal and County CFO


Local Procurement Officials


School Business Officials


Authority Executive Directors


Fire District Board of Commissioners














�If not listed as a default competitive contract, competitive contracting laws allow a contracting unit to request permission to use competitive contracting for a specific purpose� HYPERLINK "http://www.nj.gov/dca/lgs/rules/existing/5_34/njac_5344.pdf" �� (N.J.A.C. 5:34-4.4).�


� There are many types of � HYPERLINK "http://en.wikipedia.org/wiki/501%28c%29" ��501(c) organizations� – known by a number following the “c” – as in 501(c)(3), a common form of non-profit corporation.
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